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Is was originally a Britiſh veſſel, 


_ tured by the Mercurius, a Dutch privateer; 


on the ad October 1795, and carried 
into the port of Chriſtianſand in Norway. 


he was condemned as prise in the Admi- 
ralty Court of the. Batavian Republie, at 
the Hague, ſtiled the Committee for the 


Affairs of the Marine, upon the 24th | 


March 1796, and was purchaſed at a pubs 


lie auction at Chriſtianſand, upon the gth 5 


/ 


a June 


called the Walpole, which was cap= 


, 
\ 


EH J 
June eue by Mr. Hendrick Erbes 
of Langeſund, in Norway, a merchant, 


and a ſubject of the king of Denmark. 
Afterwards, being furniſhed with the re- 


gular Daniſh documents, ſhe made ſeveral 
voyages as his property; and being now 


bound on a voyage. from Drammen to 
Amſterdam, with a cargo of timber, deals, 
yew, firs, ſpars, and firewogd, ſhe was 
captured, upon the 21ſt of June 1798, by 


his Majeſty's ſhip the Veſtal, captain 


White commander, and — to Ter- 
mouth. | | 


* 
* 


Upon the 21ſt of July Mr. Heſeltine 
brought in the ſhip's papers and exami- 
nations in preparatory; when the uſual 


monition was decreed. | 1 


8 * 2 0 of the ſame month, Mr. 


US, Townley. gave a claim of Jens Wolff Eſq. 
wo joint conſul-general of the king of Den- , 
* * Great Ns, for the p; as. 


the 


44:4: 


the property of Mr. Erb6e, and for mme 
cargo, on behalf af Hans Bourg of Dram, 
merchant, likewiſe a ſubject of ee 
and for the maſter” s PR SES: 


; the ad of 1 at the petition 
of Mr, Nathaniel Goſtling, a commiſſion. 
was decreed for taking the claim of Lionel 
Self the Vounger, of Lynn in Norfolk, 
for the ſaid ſhip, as the original Britiſh 
owner. But this commiſſion was not re- 
turned, and no claim was given by him. 


Upon the 17th January 1799, the, cauſe 
came on for hearing, when it was con- 
tended, that the ſhip was liable to confiſ- 
cation for breaking the blockade of Am- 
ſterdam; but, as the evidence was imper- 
fect, the judge required further informa= 
tion e * 8 0 


e 


pen doch further proc the at 
came on for hearing a ſecond time, on the 
| * 1 when the judge pronounced 
2 he 2 that 


x 


(3) 


8 g 


admitted Mr. Erboe's claim for the ſhip, 8 


but directed farther proof. to be made of 
' his property; and reſerved the queſtion of 

the cargo. See Dr. Robinſon 5 2 | 

i Page 146. n 


The 14th June, it was heard a third. 
time; upon tie further proof of Mr. Er- 
boe's property; which conſiſted of the af- 
_ Adavits of Mr. Wolff and the maſter, with 
the Dutch ſentence of "condemnation an- 
nexed, when the judge pronounced the 


ſame to be inſufficient, and directed ftill 


further proof of the property of. the ſhip, 
by verifying the ſentence of condemnation, 

and the bill of * . the * was 
reſtored. e on FREY 
On Tuekday 26th W 1799, the | 
cauſe. came on for the: final decifion upon = 


this further proof; which conſiſted of 


ut, The nn Sor x 24, The 
#1 417 | e notariat 5 


* - 


* 


merce at Copenhagen. It- was argued 6 


19.1, 


notarial ane of J. G. Thaulow; and, 
34, A certificate of the college of com- 


upon that day by the King's advocate and 


Dt. Sewell, on behalf of the captors, and | 
by Dr. Lawrence for the claimants; on 


the 27th, the court heard Dr, Croke's ar- 
- gument, and the replies of the” capto 725 2 


5 | 8 8 . Had 4740 6 


. a be. PA 
1 Dx. Croke, 3 eee, * 

In this caſe, I am counſel with Dr. 
Lawrence, on behalf of the claimant of 


- the ſhip, and I have to reply to the obſer- 
vations of the advocates for the eaptor, in 
_ objection. to the validity of that claim. 


From what fell from the court, and indeed 


from the weight of the evidence before us, 


Tapprehendit is not neceſſary to enter into 
much diſcuſſion of the two moſt material 
circumſtances in the caſe—the condemna- 


ton at the Hague, and a bond fide ſale to 


ou, 


the ga That ſuch js" MTN A 


actually took place; that the veſſel was 


afterwards purchaſed at public auction at 


=. 


Chriſtanſand, and the money paid by Mr. 
Erboe to Mr. Daniel Iſaacſon, the Dutch 


conſul, and depoſited in the Daniſh trea- 
fury; not, as was inſinuated, for the ſes 
curity of the purchaſer, as if the title was 


doubtful, but under a general regulation 
of the government of that country, to ſe- 


cure the duties which are due upon the ſales : 
of all foreign veſſels; that it was afterwards 


paid over to the houſe of De Connig, for 
the uſe of the owner of the Dutch priva- 


teer; that the ſentence was produced at the 


time of purchaſe, delivered with the bill 
of ſale to Mr. Erboe, remitted by him to 


Mleſſrs. Wolff and Dorville, and are nor 
both in the regiſtry of this court, are cir- 


cumſtances perfectly eſtabliſhed by the evi- . 
dence of thoſe perſons who were beſt able 
to aſcertain them—by a full and detailed 
Ait of the claimant, by the certificate 
of 


1 


| f 3 85 5 N 1 he 
of Mr. Thavlow, a notary abt; in 4 
reſpectable public ſituation, as ſecretary to 


the high court at Chriſtianſand, and what 


is more important upon this occaſion, the 


inſpector of public ſales; and likewiſe by a 
the certificate of the royal college of com- 


merce. Correſpondence, has been called for; 


but what correſpondence could exiſt, where 


the party was upon the ſpot, and tranſacted 
all the buſineſs himſelf? Receipts have 
likewiſe been required; but the official 
certificates of thoſe perſons, and of thoſe 


offices, through whoſe hands the whole 


tranſaction paſſed, ſuperſede the neceſſity 
of ſuch private documents, and are even 
more authentic evidence. 


But there is cler fact in the caſe 
which I can by no means conſider as eſta- 


liſhed; that the veſſel was never in a 


Dutch port. Upon this occaſion I muſt 
- borrow the obſervation of my learned 
leader, that from the words of the ſentence 


Wa” 


* 


_— 


of tas which its 15 to a 3 


been carried into Chriſtianſand, and now 


* brought to trial; the contrary is rather to 


de inferred. © If ſuch is the interpretation 
of theſe words, what is averred upon the 
face of a ſolemn judgement muſt be taken 
to be ttue, There are ſome other circum- 

| ſtances likewiſe, which render it probable: 


"0 long interval of time appears to have in- 


tervened between the capture and the ſale: 
How is this ſpace to be filled up? It is not 
probable ſhe ſhould have continued lying 
totally idle in the port of Chriſtianſand. 
A mere condemnation, if it had not been 


thought neceſſary to carry her to Holland, : 


1 


might have been obtained much ſooner. 


- 


There is another circumſtance likewiſe, 
which ſeems to point the ſame way. The 
veſſel has incurred an expence, which bears 
a large proportion to her whole value, The 
n money depoſited was 2,050 rix 
dollars; 


72 8 pf 
dollars; what are tiled debts to a confider- 
able amount, were 1,800 rix dollars. Theſe 
charges cannot be accounted for by any 
expences attending ker lying in port all 
the time, ariſing, from mere care and cuſ- 
tody, even taking duties 1nto conſideration, 
A Britiſh ſhip, in the high ſtate of our 
trade and navigation, captured in the 
courſe of a long voyage, can ſcarcely be 
ſuppoſed to have been in ſuch a very dila- 
pidated condition as to require repairs, the 
expence of which was nearly equal to her 
whole value. Without ſuppoſing an in- 
termediate voyage to have been performed, 
it will be difficult to account for . 
cha 
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. into a Dutch port, three queſtions f 
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- Ih, Whether, under the circumſtances 


of the caſe, the pretended Britiſh owner is 
now entitled to be heard ? 


3 


- wi; Whether, ir in 20 he is precluded, g 
the n can ſet up _ e Fr And, 


300 If lis right i can now hpi ſet up, 
whether the ſentence of condemnation is 


. 1 ach 


1. This veſſel Was eipeüed u upon the 


wo aiſt of June 1798, the monition was de- 


ereed upon the 2 1ſt of July, Mr. Erboes 
claim was given upon the 2 5th of the ſame 
month, and on the 3d of Auguſt, a com- 
miſſion iſſued, at the petition of Mr. Nat. 
Goſtling, to take the elaim of Lionel Self, 

of Lynn in Norfolk, the pretended Britiſh 
owner; but though a year and four 


months have elapſed ſince the ſervice of 
* monition and the decree for the com- 


miſſion, | 


” 


* N 8 3 
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4 
miſſion, no return has been made to it, 77 
Nor has ny claim been given, 0 


A year wind a day is the "Ie fixed by 
30 the ancient rules of this court, within 
which claims muſt be given. Within that 
time their admiflion, if they are not other- 
wiſe objeCtionable, is a matter of right. 
The court may indeed relax the ſtrict rule 
of law, and admit them after that period; 
but it is an act of favour, and only grant- 
ed under peculiar circumſtances, It will 
not be pretended that any acts have been 
done by the party, which amount to a 
claim, or which will prevent his being 
concluded by the lapſe of a year and a day. 
Merely conſtituting a proctor, and ſuing 
| out a commiſſion, cannot be conſidered in 
that light. A claim muſt be upon oath, 
and muſt ſhew the intereſt of the party; \ -. = 
— IEEE Ph . 
+ 90 intereſt whatever. ; I! 


"i 


and laches, can have 
W 


4 «3 


Has he any n of merit to duc the 5 


Ta court to relax the time? That favour i Is 
| only granted, I apprehend, when the party 
. has been prevented from making his claim 
within the regular time by unavoidable 


neceſſity; ſuch as reſidence abroad in a di- 


circumſtances in this caſe : The claimant 


is a Britiſh ſubject, reſident in a neigh- 


bouring county, almoſt within fight of St. 

Paul's; and, indeed; his appearance by his 

proxy completely excludes. him from all 
plea of inability 0 give a claim, or of not 


being cognizant of, the proceedings. going 
forwards in this court. A party Who has 


thus trifled with the proceſs of the court, 


and has been guilty of ſuch negligence 
e ee 


2. 1 che 8 3 
cannot be heard, much leſs-18 it competent 
to the captor to ſet up his title. It is a 


7 


( 7 / Þ 
ns 1 chord, Höt to Al the Party 
to ſtanfl in the ſhoes bf another, without 
being properly authorized” or conftitnfed 
for that purpoſe. ' The rule will hold ff! 
ſtronger when that party. himfelf is, in 
ſome Theafure, before the court. This 
maxim has been completely eſtabliſhed = 


ntory. K capture made within the Hmite 
of a neutral vountry is Megal and void, 
But, if che ſowereigu of the nation holy 
_ territories are faid to be infringed upon, 
and who is more particularly injured, does 
not chuſe to intervene, in ſupport of s 
oryn intereſts, the owner of the veſſel or 
cargo is not allowed to be heard upon 
that objeRtion.” The reaſon, 1 fuppoſe, 
upen which the rule is foundgd; 4s this, 
chat where a party has ſo An 4 
| Pibtended intereſt, it is preſumed that na 
Tuch intereſt really exiſted. For men are 
not very apt to give up their claims where 
they nnn FP 1 
8 | 


ts court, in the cafe of violation f - 


4 


1 2 * could be alowed to ſt 
| rs A ay he would ſtand i in a-very 
C 8 fituation. He tells the neutral 
| claimant, you have no right to this veſſel, 
it belongs to the Britiſh proprietor ; then 
hee attacks the Britiſh proprietor, and tells 
him that he has no right to it neither, 
becauſe be is precluded from claiming. 
And fo, being in dana fide poſſeſſion he 
ould keep it for himſelf. He kicks down 
the title of the neutral claimant, by ano- 
| ther title, which proves to be a mere nul- 
liry. If the captors only claim, ſalvage, 
ho can they be entitled to it hen the 
f een nn 


F 


25 eee 
cen be ſet up, it becomes neceſſary to 
decide the third queſtion pointed out by 
the court Whether a ſentence of con- 
deemnation, pronounced in a court of ad- 
=. r 


14 


1a 


veſſel is lying in a pevtrat: Port, 1s. + valid, 
ſo as to enable the captor. legally to | 
transfer the prize, by a ſale for a valuable 


cConſideration, to a neutral purchaſer, and 


| enfirely to diveſt the right of the original 
owner? And I ſhall contend- that ſuch 
ſentence j vad; and upon three 
grounds: 1ſt, From the principles of 
the law of nations, and the reaſon of the 
thing; 2d, From the authority of emi- 
en: dy en 


e the Gd of den es Po hs 
neceſſary to conſider a little upon what 
footing a ſentence of condemnation ſtands, 
as a means of converting the property, 
and whether thoſe grounds are equally 
8 applicable, nan | 
_—_— "BEE 


* 


* 1. When it is 3 
. nn IT H0R a queſtion 
B 2 imme» 


ER Ve on iT CG 
Aena Uribe, er what. time; or by 
phat cirouniſtances, it completely veſts in 
the captor: I apprehend that by the uni- 
verſal, or rather the natural, law. of na- 
tions, there are only two principles which 
can ſerve to decide this queſtion, of which 
dne is hardly maintainable. All other 
rules we Wee 11 2 5 or — 


The b 18 this, t the property does 
abt veſt till a treaty of peace is con- 
cluded. This is the decided opimon of 
Pufendorf, and has been taken up by 
ſome modern writers upon thoſe ſuhjects, 
But it depends upon falſe principles, and 
has been employed for impropet purpoſes. 
It is grounded upon a ſuppoſition, that 
no man can be deprived. of his property 
bat by his own conſent, It has been 


brought forward to eſtabliſh that unnatu- 


ral ſyſtem, which, has been. ſo juſtly re- 
probated' by this court, of à military war, 


. 8 a ſyſtem. which 
p tends 


| tends to 1 pe powers of 
their juſt rights, and, perhaps, is calcu= ' 
lated ultimately to undermipe the naval 
and commercial e of Des Bri 
The orher 8 1 3 2 5 
what alone can be ſupported, . that the 
property veſts immediately upon the caps 
ture. It was firſt brought to notice per- 
haps by the rule of the civil law, res cape 
te flatim capientium funt 5 and though the ' 
word flatim-was- underſtood to extend to 
a deduction intra prefidia, that exten ſion | 
was admitted for reaſons peculiar 40 chat 
law, and which do not hold good when it 
is applied as a general rule. For, ſince 
a man loſt all his rights as a citizen, .by 
captivity, which amounted to a civil 
. death, it was the humane policy of that 
law, to ſtave off, as long as poſſible, the 
legal capture, which was attended with 


e dale effects. This principle is 
3 maintained 


| | * | — — * — — 
* % 4 a 
A - *. 
« * * P 
1 =y G A % 
„ 
8 — 4 7 i - 
a f 
- 1 F N 


Steinel by voet, and Buflamaqui, and 
many other eminent writers: The former 
 fays, that, “ # 7; moſt true that the pro- 
periy in à prize is arquired to the enemy by 
orcupation only. Since by natural reaſon the 
property in things commences by poſſe efron, 
and a; animals talen in th#air, the ſea, or 
pon the land, belong immediately to the per- 
_ who catches them, ſo likewiſe what it 
7 feized i in war.” And, indeed, there is the 
| concurrence of every circuniſtance which 
can be conſidered as neceſſary to conſtitute. 
the right of. Property A jaſt title, the 
laws of war; a poſſefſilon gained under 
that title, and the intention of e 
oneſelf of it. 9 f 
Ws 4 But however true and ib in iter, this 
| rule, in practice, was found extremely incon- 
venient. If a veſſel, for inſtance, was taken 
by the enemy, and immediately retaken, 
it would be hard that the right of the 
* owner” ſhould be totally extin- = 
 guiſhed | 


. 1 a * 

Fund by ub u Mert Oe: A 
other caſes might be ſuggeſted where the 
| fumman jus would ſeem to approach near- 
PN e W __ 


It was: found cpa welehe 5 
relax the rift rule, ſomewhat to contract 
the rights of captors, and to enlarge thoſe | 
of the original proprietor. One of theſe 
modifications was a limitation in point of 
time, and the rule of "twenty-four hours” 
was introduced. It had one merit, that 

ol preciſion ; but it was moſt completely 
taken ſhould not become the property of 
the captor till they were conveyed into a 
place of ſafety. That this rule was merely 
of the conventional or cuſtomary la of 
nations, I ſhall content myſelf with the 
86 of Grotius, the father of that 
| c 


WR 


lay, ho e the pallage. i in which-ke * 
| explains th at doctrine, * the words Us. 
grits. 0 gs eo 


: * ? = x 
— Aru 5 wo” and 3852 9 


At laſt, "hab 550 of a es + 
coblamnaticn was admitted; and this rule 
Tees, greatly ſuperior, in anſwering every 
purpoſe. which, was.. propoſed, to thoſe 
| which preceded it. Like them it formed 
. very convenient intermediate point of 

time, between the; mere capture, and a 


tteaty of peace, to give the griginal: owner 


a ffir chance to recover his property, and 


Poet near enough to allow the captor to 


apail himſelf of his good. fortune, in a 
reaſonable time, to diſpoſe of his prize to 
neutrals, and to qualify. it with a tranſ- 
ferrable capacity of being thrown into the 
 Eghetal circulation of property. In pre- 
ciſion it exceeds that of the rule of ten - 
ty- four hours. It is more eaſily aſcer- 
tained, anf it is of all, athers the moſt 
capable of, . 33 is, — 
_ 3 5 © 


„ 


of Sd es noo ale ne⸗ Sor 
eeſſary to conſtitute a legal capture; it 
eſtabliſhes the ſtate of was, the natiomal 
character of the parties, the time, the 
mode, and every cireumſtance relating to 
the capture. And it is the formal act of a 
court * ee eee 


bat + re £3 FI 


ay ks . was 
reſpects, which ſeem ta have bern the rea- 
ſons why the rule was; introduced: at allt, 
can any real diſtinction be taken, whether 
the veſſel is brought home to the enemy s 
country, or is lying in a neutral port? In 
either caſe; has the ſentenae leſs prociſion, 
is it leſs: capable of proof, leſs a decrhon- 
upon all the points neceſſary to be proved, 
leſs al ſolemn! ſentence of à regular tri- 
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In fact, that diſtinction is mote captions: 
than ſolid; more an objection of form 
Se | | Ps than 
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n tem, of the civil law ; but in thoſe pro- 
c—krtkedings which approximate moſt to them, 

ſuch as actions of detinue, I apprehend, 
the ſame practice, were they more in uſe, 


Butt the courts, eſpecially of this kingdom, 


14 j- 


des et cubſtatice. All cuts beld cg- 


nizance of caſes where the ſubject matter 


is ſituated out of their local juriſdiction. 4 5 


Our own municipal courts hold pleas 


continually, Where the - cauſe of action 


ariſes in foreign parts. How many cauſes 
are tried every year at Guildhall, upon 
contracts and torts, which have been made 
or happened beyond the ſeas? We have no- 
thing indeed exactly ſimilar to the actions 


might be adopted. A fiction, indeed, is 


made uſe of to ſatisfy the forms of law; 
an event is ſaid to happen at Liſbon, in 
the kingdom of Portugal; videlicet, at 


Iſlington, in the county df Middleſex. 


would never admit ſach a barefaced fic- 


tion, but for the purpoſe of promoting 
ſubſtantial juſtice; nor, if they thought 


833552 


F%3 


the mere local fituation at-all-matetia-to . 
tte real juſtice of the caſe, For in fitione 
Jurit confiſtit equitas. If municipal courts: 

extend their juriſdiction out of their mere 
local confines; how much more is it con- 
ſonant to che nature of a court of admi- 
ralty, whoſe narroweſt limits are _ a2 
men 2 ONES Wo 


"x { '# 


* 


11 i. meer e e it is . the: 
duty of all nations to reſpect, and to allow 
tte validity of a ſentence of à competent 
court of juſtice of a foreign country. It 
is equally their duty, therefore, to reſpect 
thoſe laws by which the court of juſtice is 
conſtituted; for it is ſuppoſed to be a 
competent court ; and ho is that compe- 
tence to be determined, but hy the laws! | 
of the country which eſtabliſhes them? 
We are bound therefore to reſpett thoſe! = 
conſtituting laws, unleſs they have ex- 
ceeded their powers; and to acquieſce in 
their regulations, as to the mode of pro- 


5 eedbig andiihe extent of their jutiſdi 


ty 
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tion. They may enlarge or contract fuch. 
juriſdiction, They may appoint one court 


for captures in the Mediterranean,” ano-, 


ther for thoſe in the Baltic, or the Atlantic! | 
ocean; and they may equally. allow them 
tm decide upon captures, whether they are 
lying in a port of the country, or in 3 
neutral port. If the juriſdiction of a court 
is thus by law eſtabliſhed, it is of the 
amity and duty of ather nations to al- 
png to be legally eſtabliſhed, to pre- 
prima Facis, that their: proceedings 
are regular, and that they have not ex- 
ceeded the'bounds of their proper juriſdic- 
tion. Such muſt be the preſumption till 
the contrary appears; which can only 
happen, where there are not ſufficient 
grounds to found a juriſdicłion, or where 
the exerciſe of it would occaſion a defect 
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„„ 
| \ In this inſtance there are certainly ſuf- 
ficient grounds to found a. juriſdiction. 


The prize is in the poſſeſſion of a ſubject 
af the country, and that poſſeſſion muſt 


be allowed to be a poſſeſſion of the coun- 
try of which he is a ſubject. If this poſ- = 


ſeflion was accompanied with the right of 
property, the thing in queſtion would be 
a part of the national property, of the do- 


mains of the country. Mere local ſitua- . 


tion in that reſpect is immaterial. A di- 
ſtant colony, an iſland in the South Seas, | 
is as much a part of the national domains, 
as if they were ſituated in the centre of 4 
province in the mother country. To de- 
termine that point, it mult be aſked, not 
where the thing itſelf is ſtationed, but 
where the benefits, the profits, the emolu- 
ments, centre. A ſhip, for inſtance, may 
never viſit the country of its owner during | 
its whole exiſtence; it may be conſtantly | 
employed, from the firſt building, till it is 
Hroken * in foreign voyages. It may be 
ö ſometimes 
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in or delivering a cargo in this country, 
ſometimes in that; wintering in one port, 


repalring in another; but it will not be 


argued that this is not a veſſel of the coun- 


try of which the owner is a ſubject, and 
where he is domicilled. Becauſe it is for 


him, and ultimately through him, for the 
country of which he is a ſubject, that ſhe 
earns her freight, and other profits; as 


long as ſhe continues his property, and 
when he diſpoſes of her, the price, her re- 
preſentative, is added to the national ſtock. 
If then ſuch 'a poſſeſſion by a ſubject, 


when coupled with the right of property, 

would be ſufficient to render a veſſel a veſſel 

of that country, to unite it to the national 

domains, the ſame poſſeſſion, confidered 

independently of the night of property, 

muſt be a ſufficient poſſeſſion nth, any 
U as e i 


1 


121 It is ſufficient, likewiſe, in another te- 


ſpect, that ſuch a court would have the 


3 of inforcing its juriſdiction. Jts 


proceſs can operate upon the perſon. of the 

ſubject, who is ſuppoſed to be domicilled 

| within the country where it is ſtationed; 

it can operate upon his property there 

ſituated, and by the aſſiſtance of requiſis 

| tions, which. are univerſally. known. in all 

2 countries of Europe, it can affect even 

. thing 1 in > mh Me $6] 

$:; beta fe 

But it may be ſaid, that the poſſeſſion 
inſelf is not ſuch a poſſeſſion as is ſufficient - 

to found a juriſdiftion.—That it is not 


into a port of the captor's country. That 
the prey is not ſecured, nor the hope of 
_ the owner extinct. But I apprehend, that 
_ the contrary is the fact; and that a veſ- 
- | is much ſecurer in a neutral port, than 


in her own country. In a port of a bel- 
ligerent power, veſſels are frequentiyj cut 


out, 


. 


perfect and complete, till a prize is carried | 


* 


I | 


* by 


* 7 : 


( * 


: out, the port itſelf may be taken, of the 


country where it is ſituated. A neutral 
port is protected by the fights of neutra- 
lity, and exempted from all hoffile at- 


tempts. If it be ſaid, that a veſſel is uſe- 


leſs whilft it continues in a neutral port, 
and that it muſt ſail out, and become 
liable to recapture, before the captor can 
turn it to his profit; the fame obſervation 


will hold good if ſhe is brought into a 


port of his own country. The extinction 
of the hope of the original owner muſt al- 
ways be proportionable to the degree of 
ſecurity to the captor, and conſequently | 
thoſe hopes muſt þe leſs f in this caſe than 
the other. | 


Neither would the candle of ſuch Ju- 
riſdiction occaſion any defect of juſtice, | 
This caſe differs totally from that of con- 
ſular courts.” With reſpect to them, it 
was ſaid that the owner would never knorr 


where to look after his property that a 


8 condemnation 


1 


TOY 


 eandemnation, might. take "EM ever. ! M 
| defect of a claim, ig forme diſtant part of EP 
the world, without his knowing any thin; of 3 
of the matter. "But. here, it is ſuppoſed | 
rf that the pong! is in the daminions of 25 


Baraße, 
a 
documents, "and the oma the 
maſter, and part of. the Cr em tho e exi- 
minstions may be as well taken in a nev- 
tral port as in thoſe of the country; an 
may ba emitted with the. paper, 9 the 
court, with as much facility a8 from an 
gut · port of the county itſelf, No other 
enigencs is adaiſſible in the birt 2 0 | 


and if the, daimant was net fatipied with = 
the. fixſk decition, the. remedy. by appeal 
wb AR A... 4 4 iy 
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Eh aa in the ſecond pee, to = 
dapper the legality of, this ſentence by the 
_ opinions of . ſome diſtinguiſhed writers 
upon the law of nations. Whatever may 
be the practice now, the neceſſity of a ſen- 
tence of, oondemnstion has been but very | 
lately introduced amongſt the other coun- 
tries of Europe; and it was till Within ä 
| theſe few years, I believe, almoſt peculiar | 
t to Great Britain. It is not to be expect- 
A, therefore, that the queſtion ſhould _ 
ale been much diſcuſſed by foreign ju- 
tits. But they had occaſion to conſider 


| the point hich now cen jo me other ; | 


_ relpetts, ; For, when they, allowed a de- 
duction into a place of ſecurity alone to 
be ſuffcient to convert the. property, it 5 
Eee eee | 
deduction into a neutral port would have 
that effect. If, then, I can produce the 
 , opinions of unh af thoſe learned men, that 
ſuch a deduction was alone ſufficient to 


' 


 thatof Byiikerſhoeck f bois moſt decided, 
that a deduction into a neutral port is ſuſ- 
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| any dftinitibn between one port and the 
other, as to a caſe of condemna- 
tlon; and that if they thought a mere de- 
duction into a neutral port-fullicient; 2 
ee, would they have thought it ſo 


when 1 ſentenee of condemnation was ſu- 
2 Peradded. 4 2 p x : . of LE) oy 3 *. . "% 
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Tue firſt hinten eich 1 9 is 


_ ficient, He relates a caſe of two Ham- 5 
burgh veſſels which had been taken by the 
French, having on board ſome property of 


merchants in Amſterdam. They retained 


them in their poſſeſſion fourteen days, ind 
carried them into che port of Hull. They bk 


ſterdam merchants appealed to the States 0 
_ General,” who reverſed the ſentence of the 
—_—_ Zeeland Th and decreed the — 


"SS." 


- 


vero afterwards retaken by, the Zealanders; 
and condemned to the recaptor. The Am- 


6 
ad to 'the original owners,” be- 
5 Gale _— TR not been” taten into an 
| hoſtile Port, condemned, ala Jud there. 
| Notnithilanding the natural preſudice in 
favour | "the proceedings of "his dm 
coübrry, and the reſpekt due to their de- 
crees, he declares, Without the ſmalleſt he- 
mitte, that it was a decifion coutrary to 
_ - 9 law; 2 * * jure, ordinet generaler 4b. 
. ritatt ibs derittr vi Such is the 
ee eee a ien — 2 
1 to che caſe elf, it was af early —— | 
% the principles of the aw ; 
of nations might not be ſo well underſto 
e 1 


. Va q ITY 
| Petty in moveable things is acquired by 
9 5 dhe enemy from the moment they' are in 
| his power; and if he Ell them to a neutral 
nation, the original proprietor has no right 
dd claim them. But it is neceſſa chat 

* 0 * * actually in the eme 
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power and conducted into a place of Cite 
Tc, The — — os place of e 
n 9 
ant finge this gusto hed, been. farted — 
before Vattel's time, he muſt haye been 
aware that ſuch a diſtinction had been st- 
tempted; and as he has not made any ſuch | 
diſtinction himſelf, we have no right to 
mae it-for him. The tame may be aid 
of the e when it ſpeaks of a Jaco 

„ But he has explained bimſelf All 
z farther in another paſſage. % When the 
| capture is complete, the prey abſolurrly i » — 
the power of the enemy, 50 inquiry 8 

made where the goods come from; 1 of 
ere bi, he diſpoſes of them in a neutral ö 
county; A captain of a_privateer con- 
ducts | prize into the firſt neutral * 
enen een | 
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Clebrated writer, who is not diſcuſſing 
abſtract INI on; 


8 1 


* 1 
. 
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of | ject of aa. 
4 inſurances ; I mean Emerigon. In his 
flit volume; page or, he quotes the 
af words of Vattdh, which I have juſt ſtated, 
with approbation, and ſays, that in defect 
" ties, or an other lar law, that 
. general a a oh) e 
£4 | bt Fin . e 0 
0 _ aka I: might add 8 
more but as I think theſe fully ſufficient, 
I am unwilling unneceſſarily to take” up 
| this kme bf the court, but ſhall proceed to 
f conſider the practice of various nations 
ve this head.” 12. #1 ir ee N25 2240 
A i pf ag ME RH OS nu 13; 10 
ee frequently difficult to determine 
any queſtion of the general law of nations 
from” what occurs in treaties; Becauſe, 
| ſince any of the articles agreed upon may 
be either in affirmance of the law of na- 
tions or in derogation of it, it may not 
alan appear: in any given caſe, how the 
particular article is to _ n nde in 
"el OR mm 


tag); 


that. xelpedt.. 11 hall — a 
mylelf to ſuch authorities: as. ſhew the. 


; practice of particular nations, independent 
of all expreſs convention, . from their hol | 
"76 nances chiefly, and edicts. . $ 1 xe $:: 3. wy 1 


_.” "1 5 7-147 » ke © its {3 Tai "I 3% 


| I ſhall begin with France, "not n * 
France, trampling under foot the long 
eſtabliſhed ſyſtem which, had immemorially | 
governed the conduct of nations, and in- 
ſolently impoſing her municipal regula- | 5 
tions as a law to the whole world ; but 
ancient France, High and honourable = 
amongſt the countries of Europe; whole . 
marine ordinances form, perhaps, the 
naval code that has ever been compoſed ; | 
a and which has ſerved as a baſis to a very 
conſiderable part of the cuſtomary law of. 
nations now generally obſerved. In the 
Code des Priſes, part the ſecond, page 761, 
is an ordinance of the - 8th November 
1779. It is long, conſiſting of no leſi than 
_ twenty-eight 7. and relates folely to 
„ „ this 


4 148] | 2 * 5 "OY 
Lations of the Ky F France 1 
5 prizes Which {hall be carrled into eien 


oF pits; and the forms which are to be ob- 


ſerved by his majeſt s conſhls there elta- 
| "liſhed." They are to draw” up "proces 
- verbal, and to take the {its 
When are to be remil itted, with the docu- 
ments found on board, ts the ſecretary 
general of the marine. They are then to 
| Walt Un a ſentence has been pronounced; 
mich they are to carry into Execution, by 
Fg prize, by felling it at publick 
-pabtion; vr otherwiſe, according +0 the 
_ Arcuriſtances, and in pr po 110 171 oe 
J | 
1 N 12-4. £6 n 
ener berum- ane 
date had been made without a letter of 
name, in which-caſe the conſul was di- 
wd by the fourth article; do take poſſeſ-— 
m of the pries, and to detain it in che 
Port in ö 3 
, 3 


va - 


{+4 * 
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. 


rannot be ſaich that theſe regulations were 


\thiprafticable; Ather dr facto or de jure; 


the conful had the means of carrying them = 
Into effect. If the parties were conſent- 
ing. no diffculty could ariſe ; if reſiſtance 


bi | was matle, if there was any refuſal to ſub- 
mit to examination, or to do any other 


A required, the ſtrong arm of the coun- 
try was called in, The mutual accept- 


ance and execution of tequiſitions ate a 
part of the uſual amity N ang 


n nations of Europe: ** "RO * 


— » i 1 wb — 
* "0" 4 W 22 


= &3" theſe noi: bs” ere 


| 18 Hogatory, fitite there were Tufficient = 

Powers to "enforce hem; "neither were 
. e in infringing the rights of ter- 
ito ry of a neutral country. No Inde- - 
Radl 1 is erectedl. The acts di- 


e ge wor a e 
not 


* 8 
ee, th 4e for Alliſtance, d- 
2 nunderout main. forre mn cat ue Peſoin. : It 


: 42 * | 
egen, they are merely een 
might be executed by a notary. publick, 
an agent, or common merchant, and 
proper ſubmiſſion to his authority i 18:not 

to be compelled by his aſſuming any 

means of compulſion, but through the 
medium of the goyernment of the country 


itte. Procegdinga perfettiy 1 
| by wot Ui pagrah ations... " 4 
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| Butthe prafice itſelf was long — 
| tothis ordinance. ..I ſhall quote two caſes, | 
one of which happened nearly a century, 
and the other at . 


ume before that period. | FI 1 
* 7 11 bt . ma va 4 * 
The firſt is what 1 have already alluded. 


to from Bynkerſhoeck, was in the year 
167% Where, though the veſſel was not 
carried into a French port, ee 
cargo were condemned at Dunkirk, whilſt 
they were HITS; 18 Mn 
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q The other 18 the uſb of Le Marie uf 
1 teat nang Emerigon, page 2 
This was a French veſſel, captured þy che 
Engliſh,” and carried to Malta. The p 
and cargo were purchaſed' of the taptors 
by the Sieurs Abella, Malteſe merchants, 
and way 10 Marſeilles. © +97 —_— 
Sad 50 955 — by a protic © 
ſional decree of the admiralty. A ſentence 
was pronounced in June 1758; by which 
the (claimants were confirmed in the poſ- 
ſeſſihn of the ſhip and cargo; but, upon 
an appeal, by an arret in the year follow- 
ing, the former ſentence wis reverſed, 
and the ſeizure by the claimants declared 
| 23 Nur e nh. + 89-4 has * 5¹. E 
| "Having 8 dls indiſ- 
pitablepratiice of France, I'ſhall proceed 
to another nation equally reſpeRtable,.I 
mean Ruſſia, a power who has always. 


been gy Reon of the lam f 
. | ; | * nations. 


6 Bs * 
Addons. In the Gighth article af is Ei 
Preſs's rcgulations for her privateers, of 


the zit December 1987, in Martens's 
Eolllettion, vol. iy. page g07, it is or- | 


Born, or Venice, to perform quarantine. 


| Uered,” That no part of the cargo of a 
Expttired vellel ſhall be unladen, or fold, 
dat laat l Mall be carried Akin to Leg- - 


The captain of the privateers hall be ob- 
| Higed to appear there before the Ruſſian 
3 atid, after delivering up to him | 
papers and documents found on board 
S ſhip taken, to wait till the ſhip and 
cargo be adjudged good prise, of lauf 
capture, Then follow other inſtructions 
a to the mode of procedure, which ſuf- 


e ee ne Cars 


. ie e out: e 
W e formerly of great conſe- 
| quence, but full reſpectable amongſt the 
naval: and commercial countries of Eu- 
es. It el, in September, a | 
year 


(4s ) 


year. 1979; nnn 


ſame volume of Martens, page 254. 


aired, warchouſed, fold, managed, admi- 
niſtered, dequirdd, by any perſon what- 
ſoever, in all 'our dominions, ſuppoſing, 
always, that a peremp tory. ſentence 

declaration. of good prize. | hall have fir 48 
been pronounced by a competent tribu- 


powers. —— "ow 9 
„ A) 2 An | E Wh? $3 7 RO Fs. * * fn 


I come now to eben of ons 
Bridin Herti. 


es . ; 4." . 1994's 
1 24 a> © 24 © 2 Ain . . 


e e eee 


thers, when eee en 
3 both 


eighteenth article has theſe words, © The. 


prizes, taken by any belligerent veſſel, 
and conducted into our ports, ſhall . be 


received there, obſerving, nevertheleſa, 


the natural regulations of the government, 
or internal police; the cargo may be 


nal.” _— * is an Fg cw. | 


* 
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Fa of Lord Mansfield abd dir George 
- Lee, after conſulting upon the point, it 
was ſaid by them, that it Was held in this 
court of -admiralty, that the property 
wWuas not changed till a ſentence of condam- 
3 . Not a word of any. exam 
ann $43 4 a e e e f 
But I | apprehend. .that the practice 4 | 
this court is too notorious to require the 
4 quotation. of particular caſes... It. has al- 
ways been uſual to try and condemn veſ⸗ 
ſels that have been lying in neutral Ports. 
The practice has never yet been pro- 
nounced to be illegal, by any ſentence of 
this court, and it has been acquieſced in 
'by foreign nations, without complaint or 
remonſtrance, I have a right, therefore, 
to aſſume the fact at leaſt, and to enume- 
rate Great Britain in the liſt of thoſe 
nations ana whom I uch has been the 


/ 


| TONY 


ee is/faid, that this has been he 
| bene ee were lying in the 
ports of Leghorn” or Liſbom, that no 
other inſtances can be produced, and that 
the ports of Tuſcany and Portugal are 
_ diſtinguiſhed from other neutral ports, by 
expreſs treaties with thoſe countries; which 
are-ſuppoſed * oy + 6% Y 
pon hm. * 
in what this enk ür wits 


rry ct 1 cen + „r $i cant 
diſcover.” W 8 
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1 have carefully looked over whole wes⸗ 
ties, and I proteſt I can find coding 
which can be interpreted to amount to 
any ſuch effect. 3 


1 


| It is not 1 that a mere Fun 
either offenſive or defenſive, or both, to 


make common cauſe in War or in peace; | 
or the general articles of friendſhip and 


_ © Great. Britain, and Laden and Leah 


: e e change 
Mleges, ag enn in admitting Ach thers 
ſubjects upon an equal fing With hs 
malt favoured. nation, or nen thew un 
muess is ſaſßeſent for this gurpot, N:. 
- cauſe ſuch alliances ſupſiſt in tt trcaties 

of Great Britain with, manz athtr coun 
ies, and the gommunicatian af territory 
is faid to be peculiar ta thegelatians between 


L apprchend, therefare, that there are n 
wo modes by Which ſuch a — 
tion of territory can be efieted-Ry.2n 
actual ceſſon of territory, fure daminii, _ 
bu A grant of territorial rights 9 
the exexciſa.of thoſe rights within, the da-: 
minions af the Cuntry. whigh exclufively 
belong to the government. It is ngt pff: 
ended chat there is any grant of actuel 
texpitary, Sicher by land or. by Water 1 
find no mention of an inch of terra firmay 
not a ſhed, or 2 e 
. W art ce en * 


1" "ma 1 
buy territorial right opplicable to the pte- 5 
ſent queſtion, which could be granted to 
us, are thoſe of maritime juriſdiction; 


— —— 
court to exerciſe its authority there, to 


execute its proceſs, and to enforce its de- 
crees, by its own. afficery, independently of 
the government of that cbontry. No- 
thing ſhort of this can amount to a com- 
munication of territory. For if this court 
and its officers have no power of compul · 
fion there, but where ſorce is noceſſary 


| atv'obliged to apply to the goeimment of 


that country for their authority, itis neither 
more nor'leſs- thari'a caſe" of „ ö 
x part of the publick law of Europe, by 
-which one coutitry, from mothves of ye: | 
neral amfty, upon à regular application 
— Wilks anether in the adminiſtration of juſ. egy 
band — of appynng ie le 


* 


a „ e nome 903 Pt 
«I, 76 gia+ ace t eee eee of 
Theſe principles are undeniablie in 
whiat tlanmer do they apply to this caſe? 
Whit are the rights which have; been 
ceeded to this country by Portugal, or 
Tuftltiy ? Certainty no power of erect- 
mim courts of admiralty in thoſe countries 

is alleged: As nttle can it be ſaid that 
khis court can execute its proceſs, or en- 
force its deere by any authority of ite 
own in thoſe countries; All that is con- 


dtehnded for is ſiply this That the court 


of adtmrakty is allowed to have commiſ- 
Fines at Liſbon and Leghorn for the 
were purpoſe of taking che depoſitions, of 
the maſter and failors on board veſſels 
captured and brought into thoſe ports b 

— — wis ie che whole af their 


+abuponitht-onth of the parties of all the 

facts relating to the capture- The mo- 
ment parties are refractory, their office is 
| at an end in both caſes;/,pqher, can. uſe 
force; and though 4commiſſioners bz an 


application to the government may cm- 


pel an examination, the neceſſity of that 
application reduces | theis powerd to a mere 
requiſition,” and takes this out of, the _ 
caſe of a communication of .territory, to 
conſtitute: which it would be neceſſary that 


N tive authority. ist has 137 1/: of „Hr 


d en9q oit on; iguod ton e 
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